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CHAPTER 419

_______________

EDUCATION - UNIVERSITIES AND COLLEGES
_______________

SENATE BILL 08-245

BY SENATOR(S) Windels, Bacon, Groff, Isgar, Keller, Morse, Schwartz, Tupa, and Williams;

also REPRESENTATIVE(S) Buescher, Green, Labuda, and McFadyen.

AN ACT

CONCERNING AUTHORIZATION FOR THE DIRECT PAYM ENT B Y THE STATE TREASURER OF A

SCHEDULED PAYM EN T ON BONDS ISSUED BY A STATE-SUPPORTED INSTITUTION OF HIGHER

EDUCATION W HEN THE INSTITUTION W ILL NOT BE ABLE TO M AKE THE PAYM ENT.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1.  Article 5 of title 23, Colorado Revised Statutes, is amended BY
THE ADDITION OF A NEW SECTION to read:

23-5-139.  Higher education revenue bond intercept program.  (1) (a)  THE

STATE TREASURER, ON BEHALF OF A STATE-SUPPORTED INSTITUTION OF HIGHER

EDUCATION, AS DESCRIBED IN SECTION 23-1-102 (2) AND REFERRED TO IN THIS

SECTION AS AN "INSTITUTION", SHALL MAKE PAYMENT AS PROVIDED IN THIS SECTION

OF PRINCIPAL AND INTEREST ON BONDS TO WHICH THIS SECTION APPLIES UNLESS THE

GOVERNING BOARD OF THE INSTITUTION ADOPTS A RESOLUTION STATING THAT IT

WILL NOT ACCEPT ON BEHALF OF THE INSTITUTION PAYMENT OF PRINCIPAL OF AND

INTEREST ON BONDS AS PROVIDED IN THIS SECTION.  ANY SUCH RESOLUTION SHALL

BE ADOPTED PRIOR TO ISSUANCE OR INCURRENCE OF THE BONDS TO WHICH IT

APPLIES.  FOLLOWING ADOPTION OF THE RESOLUTION, THE INSTITUTION SHALL

PROVIDE WRITTEN NOTICE TO THE STATE TREASURER OF ITS REFUSAL TO ACCEPT THE

PAYMENT.  THE REFUSAL TO ACCEPT PAYMENT SHALL TAKE EFFECT UPON THE DATE

THE STATE TREASURER RECEIVES THE WRITTEN NOTICE AND SHALL CONTINUE IN

EFFECT UNTIL THE DATE THE STATE TREASURER RECEIVES WRITTEN NOTICE FROM

THE INSTITUTION THAT THE GOVERNING BOARD OF THE INSTITUTION HAS ADOPTED

A RESOLUTION RESCINDING THE REFUSAL TO ACCEPT PAYMENT PURSUANT TO THIS

SECTION.  NOTWITHSTANDING ANY PROVISION OF SUBSECTIONS (2) TO (7) OF THIS

SECTION TO THE CONTRARY, THE STATE TREASURER SHALL NOT MAKE PAYMENT OF

PRINCIPAL OF OR INTEREST ON BONDS ON BEHALF OF AN INSTITUTION THAT PROVIDES

WRITTEN NOTICE OF ITS REFUSAL TO ACCEPT PAYMENT BY THE STATE TREASURER ON
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ITS BEHALF AS PROVIDED IN THIS PARAGRAPH (a) UNTIL THE STATE TREASURER

RECEIVES WRITTEN NOTICE OF THE RESCISSION OF REFUSAL TO ACCEPT PAYMENT.

(b)  THIS SECTION APPLIES TO REVENUE BONDS ISSUED BY AN INSTITUTION

PURSUANT TO THIS ARTICLE ON OR AFTER THE EFFECTIVE DATE OF THIS PARAGRAPH

(b) AND TO REFUNDING BONDS ISSUED BY AN INSTITUTION PURSUANT TO ARTICLE 54,
56, OR 57 OF TITLE 11, C.R.S., ON OR AFTER THE EFFECTIVE DATE OF THIS

PARAGRAPH (b) IF, ON THE DATE THE BONDS ARE ISSUED:

(I)  THE MAXIMUM TOTAL ANNUAL DEBT SERVICE PAYMENTS OF THE REVENUE

BOND ISSUE AND ANY OTHER BONDS TO WHICH THIS SECTION APPLIES ISSUED BY THE

SAME INSTITUTION ARE ONE HUNDRED PERCENT OR LESS OF THE INSTITUTION'S PRIOR

YEAR FEE-FOR-SERVICE CONTRACT REVENUE; AND

(II)  THE PLEDGED REVENUES FOR THE ISSUE INCLUDE NOT LESS THAN:

(A)  THE NET REVENUES OF AUXILIARIES;

(B)  TEN PERCENT OF TUITION IF THE INSTITUTION IS AN ENTERPRISE, AS DEFINED

IN SECTION 24-77-102 (3), C.R.S.;

(C)  INDIRECT COST RECOVERY REVENUES, IF ANY;

(D)  FACILITY CONSTRUCTION FEES DESIGNATED FOR BOND REPAYMENT, IF ANY;
AND

(E)  STUDENT FEES AND ANCILLARY REVENUES CURRENTLY PLEDGED TO EXISTING

BONDHOLDERS.

(2)  WHENEVER THE PAYING AGENT HAS NOT RECEIVED PAYMENT OF PRINCIPAL

OF OR INTEREST ON BONDS OR OTHER OBLIGATIONS TO WHICH THIS SECTION APPLIES

ON THE BUSINESS DAY IMMEDIATELY PRIOR TO THE DATE ON WHICH SUCH PAYMENT

IS DUE, THE PAYING AGENT SHALL SO NOTIFY THE STATE TREASURER AND THE

INSTITUTION BY TELEPHONE, FACSIMILE, OR OTHER SIMILAR COMMUNICATION,
FOLLOWED BY WRITTEN VERIFICATION, OF SUCH PAYMENT STATUS.  THE STATE

TREASURER SHALL IMMEDIATELY CONTACT THE INSTITUTION AND DETERMINE

WHETHER THE INSTITUTION WILL MAKE THE PAYMENT BY THE DATE ON WHICH IT IS

DUE.

(3)  IF AN INSTITUTION INDICATES THAT IT WILL NOT MAKE A PAYMENT BY THE

DATE ON WHICH IT IS DUE, OR IF THE STATE TREASURER IS UNABLE TO CONTACT THE

INSTITUTION, THE STATE TREASURER SHALL FORWARD THE AMOUNT IN IMMEDIATELY

AVAILABLE FUNDS NECESSARY TO MAKE THE PAYMENT OF THE PRINCIPAL OF OR

INTEREST ON THE BONDS OR OTHER OBLIGATIONS OF THE INSTITUTION TO THE

PAYING AGENT.  THE STATE TREASURER SHALL RECOVER THE AMOUNT FORWARDED

BY WITHHOLDING AMOUNTS FROM THE INSTITUTION'S PAYMENTS OF THE STATE'S
FEE-FOR-SERVICE CONTRACT WITH THE INSTITUTION, FROM ANY OTHER STATE

SUPPORT FOR THE INSTITUTION, AND FROM ANY UNPLEDGED TUITION MONEYS

COLLECTED BY THE INSTITUTION.  THE TOTAL AMOUNT WITHHELD IN A MONTH FROM

THE STATE'S FEE-FOR-SERVICE CONTRACT WITH THE INSTITUTION FOR EACH

OCCASION ON WHICH THE STATE TREASURER FORWARDS AN AMOUNT PURSUANT TO
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THIS SECTION SHALL NOT EXCEED ONE-TWELFTH OF THE AMOUNT FORWARDED.  THE

STATE TREASURER SHALL NOT WITHHOLD FOR MORE THAN TWELVE CONSECUTIVE

MONTHS FOR EACH OCCASION ON WHICH THE TREASURER FORWARDS AMOUNTS

PURSUANT TO THIS SECTION.  NOTWITHSTANDING ANY OTHER PROVISION OF THIS

SUBSECTION (3), AN INSTITUTION MAY ELECT TO MAKE EARLY REPAYMENT OF ALL

OR ANY PORTION OF AN AMOUNT FORWARDED BY THE STATE TREASURER ON BEHALF

OF THE INSTITUTION PURSUANT TO THIS SECTION.

(4)  THE AMOUNTS FORWARDED TO THE PAYING AGENT BY THE STATE TREASURER

PURSUANT TO SUBSECTION (3) OF THIS SECTION SHALL BE APPLIED BY THE PAYING

AGENT SOLELY TO THE PAYMENT OF THE PRINCIPAL OF OR INTEREST ON SUCH BONDS

OR OTHER OBLIGATIONS OF THE INSTITUTION.  THE STATE TREASURER SHALL NOTIFY

THE DEPARTMENT OF HIGHER EDUCATION AND THE GENERAL ASSEMBLY OF

AMOUNTS WITHHELD AND PAYMENTS MADE PURSUANT TO THIS SECTION.
INSTITUTIONS THAT HAVE A DEBT SERVICE PAYMENT FORWARDED TO THE PAYING

AGENT BY THE STATE TREASURER SHALL NOT REQUEST A SUPPLEMENTAL GENERAL

FUND APPROPRIATION OR BUDGET AMENDMENT FOR THE AMOUNT FORWARDED IN

ORDER TO REPLACE WITHHELD FEE-FOR-SERVICE REVENUE.

(5)  ANY INSTITUTION WITH A BOND ISSUE FOR WHICH THIS SECTION APPLIES SHALL

FILE WITH THE STATE TREASURER A COPY OF THE RESOLUTION THAT AUTHORIZES THE

ISSUANCE OF BONDS; A COPY OF THE OFFICIAL STATEMENT OR OTHER OFFERING

DOCUMENT FOR THE BONDS; THE AGREEMENT, IF ANY, WITH THE PAYING AGENT FOR

THE BONDS; AND THE NAME, ADDRESS, AND TELEPHONE NUMBER OF THE PAYING

AGENT.  THE FAILURE OF ANY INSTITUTION TO FILE SUCH INFORMATION SHALL NOT

AFFECT THE OBLIGATION OF THE STATE TREASURER TO WITHHOLD THE STATE'S
FEE-FOR-SERVICE CONTRACT PAYMENTS TO THE INSTITUTION.

(6)  AS PROVIDED IN SECTION 11 OF ARTICLE II OF THE STATE CONSTITUTION, THE

STATE HEREBY COVENANTS WITH THE PURCHASERS AND OWNERS OF BONDS ISSUED

BY INSTITUTIONS THAT IT WILL NOT REPEAL, REVOKE, OR RESCIND THE PROVISIONS

OF THIS SECTION OR MODIFY OR AMEND THIS SECTION SO AS TO LIMIT OR IMPAIR THE

RIGHTS AND REMEDIES GRANTED BY THIS SECTION; EXCEPT THAT NOTHING IN THIS

SUBSECTION (6) SHALL BE DEEMED OR CONSTRUED TO REQUIRE THE STATE TO

CONTINUE THE PAYMENT OF STATE ASSISTANCE TO ANY INSTITUTION OR TO LIMIT OR

PROHIBIT THE STATE FROM REPEALING, AMENDING, OR MODIFYING ANY LAW

RELATING TO THE AMOUNT OF STATE ASSISTANCE TO INSTITUTIONS OR THE MANNER

OF PAYMENT OR THE TIMING THEREOF.  NOTHING IN THIS SECTION SHALL BE DEEMED

OR CONSTRUED TO CREATE A DEBT OF THE STATE WITH RESPECT TO SUCH BONDS

WITHIN THE MEANING OF ANY STATE CONSTITUTIONAL PROVISION OR TO CREATE ANY

OTHER LIABILITY EXCEPT TO THE EXTENT PROVIDED IN THIS SECTION.

(7)  WHENEVER THE STATE TREASURER IS REQUIRED BY THIS SECTION TO MAKE A

PAYMENT OF PRINCIPAL OF OR INTEREST ON BONDS OR OTHER OBLIGATIONS ON

BEHALF OF AN INSTITUTION, THE DEPARTMENT OF HIGHER EDUCATION SHALL

INITIATE AN AUDIT OF THE INSTITUTION TO DETERMINE THE REASON FOR THE

NONPAYMENT AND TO ASSIST THE INSTITUTION, IF NECESSARY, IN DEVELOPING AND

IMPLEMENTING MEASURES TO ENSURE THAT FUTURE PAYMENTS WILL BE MADE WHEN

THEY ARE DUE.
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SECTION 2.  Safety clause.  The general assembly hereby finds, determines,
and declares that this act is necessary for the immediate preservation of the public
peace, health, and safety.

Approved: June 4, 2008


